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' deuce were for the trial court to pass upon, and it accepted the

v. defendant's statement above-mentioned- - No further trial on tl,
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; : V. December Term1900. - . - facts can be- - had. ' ';

The appeal is dismissed. ' ' "
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IN THE SUPREME COURT OF THE TERRITORY OF
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.
v December Term, 1900. .

HENRY SMITH v. IIAMAKUA MILL COMPANY, LIM--

Exceptions fkom Cibcuit Court, ,Fikst , Circuit. ; 7

Spbmittei) Septembek 28, 1900. Decided January 18, .1901.

V77- "
; Frear,' C.J., axd Perrv, J."

. .

'

.i;.-Th- e probate ' court did not have jurisdiction in 1871 to declare the
ri heirs of a decedent in a proceeding instituted for that purpose as

distinguished from a proceeding for the distribution of property,

nor. did it have jurisdiction to decree a distribution of real prop--

; W. R. CHILTON v. JONATHAN SHAW, TaxW

erty. . . .,..r. j: - - .: :f:
An adjudication of a question of heirship or relationship in a pro-cpedi- n?

in irobate for a distribution of personal property is not4"

herself.-;- : The fact-thatsh- e was catted aa a witness-b- y one: who'
was claiming adversely to her interests tends to support the view ..

that she was presenthaot as a party. or claimant, but merely as a;,
witness.'-Mer- e presence in court; or as a witness would
not constitute appearance as a party, so asto bind herewith .

respect .to matters not he' direct subject of the particular. pro-- ;

ceedings even thought she might have appeared as a - party in
: interest or of record rin such proceedmgs if she had wished --to so
-- appear; Gcorge.i Holt,. 9 ll&wr 49 yAYright vsAtidre'iesf-lZ- '
Mass: ;149- - cftroeder;-::LaArman;"-26- ; Minn. 87 --? In Wright
v. 'Andrews, the defendant was held 'not bound by a judgment;
in a former suit even in respect to the particular subject matter
involved in the former suit, because he was not served th
notice and did not appear as a party, though he was expressly
named as a defendant,: and his property' was involved and he
appeared as a witness.' : So here Kapehe might be held bound as

to the particular, property involved on the assumption ' that she ;

had notice through publication, but she could not be held bound
' as to other property on the ground that she' appeared as a wit--;

ness, so long as she did not appear as a party or claimant.' :
' '

It is true also, that the minutes show that the attorney, Jilr. :

' Thompson, said in his argument, "We claim the rightful heirs
are Mrs. O. Holt and Kapehe." This is not sufficient, at least,
in view of the rest of the record, to show that Kapehe was a
party, or that Mr. Thompson was acting as her attorney: -I- nasmuch

as Mrs. Holt stood in the same relation as Kapehe to the
. decedent, so that if one Avere heir the other would1 be also, as .

the undisputed evidence showed, the attorney could not '' but
have mentioned the one, Kapehe, in urging the claim of the
other, - Mrs. 'Holt, whose- - attorney he was. He was entered on '.
the minutes as counsel for Mrs. Holt alone. He signed the
notice of appeal, "Henry Thompson, attorney for H.; Holt and
her husband, Owen J. Holt," and his motion for a jury trial was
signed, "Hanakaulani Holt and Owen J. Holt, by their attorney, ;

Henry Thompson." There is nothing to show that he stated the
(

claim for ' Kapehe by Ker authority, or that she knew , that he
stated it at all. ; - :..-v ';.. ::- - ''

The Chief Justice in his opinion speaks c--f "several persons
, claiming," : referring 'to all the claimants, but speaks of the

"claimant," not "claimants," when referring to the argument of
counsel - for Simmons' 'or -- Mrs.' Holt, it does not-clearl- appear
.which. Oh appeal, Estate of Kailikanw, 3 Ilaw. 4Q1, the full ?

court says: "Mrs; Holt is not the sole heir in any event, as
Kapehe's claim is of like degree," bu1?this was apparent on the
evidence, and does not necessarily show that Kapehe presented '

or made any claim, and on the previous page, in the statement
of the case, which was prepared or revised by the Justice who
wrote the opinion, we find these significant words with reference

"to the decree appealed from: "This decree was opposed by Mrs.
Hanakaulani Holt and by John A. Simmons. From this decree,
Mrs. Holt's counsel, ; February 4th, filed a. notice of appeal."
Kapehe was not mentioned in this connection. '

The exceptions to the ruling of the Circuit Court sustaining
the plea in bar are sustained, the said ruling is reversed and
the case remanded to the Circuit Court for further proceedings
conformable with the foregoing opinion. v ' -

Ijyle A. Dictoy for plaintiff.
. C. Broicn for defendant. v . - . ,

"binding in a subsequent action of. ejectment with respect to real,
property as to one who did not appear as a party or claimant,
though sher appeared as a witness, in the probate proceedings.

r;, , , -
.. .. , ; V

'
: OPINION OF THE COURT BY FREAR, C.J. :,'

.

., . . . A ' ' "'

This is an action of ejectment for an undivided one-four- th of
- -- the ahupuaa of Koholalele, situated at Hamakua, Hawaii, and
- covered by Royal Patent 4527, L. 43. A. 2 GB, to Kailakarioa, '

- now "called Kailikanoa,"- - The plaintiff claimed title "by convey-- .
; ance from Keala Koiula and Aalaioa and' set up that these had . .

- . title by descent-fro- m Kapehe; she" by descent from Huakini,
. -- and he by descent from Kailikanoa, the awardee and patentee.

4 1. : The defendant ileaded in bar a former judgment' in substance i

,t onnhe- - 17th day of January, 1871, Chief justice, '.Allen, ;

'M bfi the Hawaiian Supreme Court; sitting irt probate decreed, ;

after ahearing on the petition"oi P,
if the estate of Kailikandav for allowance of his accoiints ad a ;

declaration' of the
t
heirs, of the estate; ! that the accqunts be i

" allowed and the-, administrator discharged,' ano thatsaid P.
-

-- Hahaolelua as half brother, and Hooma.na
' aaifeVere'the :

v heirs of Huakini,1 and therefore in effect that Kapehe was not an
V heir of Huakinu The proceedings in the matter of the estate

of Kailikanoa are made a part of the plea
The plaintiff replied denying, among 'other things, that P.

'' N"ahablelua was Jthe duly appointed administrator of the estate
i of Kailikanoa, that notice, of 'the hearing of his petition was

given publication or otherwise'-t- Kapehe, that Kapehe was
V.a party at the hearing, that any valid decree was

made, or that Kapehe's claim of heirship was' disallowed, and
alleging in substance, among other things, that Kailikanoa died

V. . in 1856, and that the real property then descended to Huakini,
- that Huakini Avas appointed administrator by "the Supreme .

Court in , 1857, and- - that after his death P. Nahaolelua was
appointed administrator in his place by a Circuit Judge of the

' Island of Hawaii in 1862, that there was then no personal
jroperty of Kailikanoa to be administered upon and no unpaid

t debts, that the Circuit Judge had no jurisdiction to make such
appointment, both because there was no personal estate and
because the Supreme Court had taken jurisdiction, that there

x was no petition for a declaration of the heirs of the real estate,
that' there was 'no. petition for. a declaration of the heirs of

- .Huakini, and that therefore the decree as to his heirs was void
because not responsive to the petition which was for a declara-
tion of the heirs of Kailikanoa, that Kapehe was not a party to

;the ,proce;ed"iigs, that she,was a married .woman,, that herr address
was known to P. . Nahaolelua, but that no personal service was
made on her; that the published notice did not conform to the
imles of court in that the last publication was less than two weeks

. previous to the day of hearing; that P. "Nahaolelua was not,
u but that Kapehe was of the blood of Kailikanoa, and the plain-tif- f

claims that the Supreme Court ' had1 no jurisdiction over
Kapehe, or to approve the accounts of P. Nahaolelua as admin-- .
istrator, or over the real estate, or to declare the heirs of Kaili-
kanoa or of . Huakini. ,

The : defendant filed a joinder to the - effect that the plea
,,was sufficient, notwithstanding the replication. i

In brief, the defendant pleads a former adjudication adverse
'

t
to the heirship of Kapehe through whom the plaintiff.' claims,

, and the plaintiff replies7 in substance that there was no such
' adjudication binding on Kapehe. ' .v-- '

- It. will be unnecessary to consider all the questions raised in
regard to the validity of the proceedings had in the matter of
the estate of Kailikanoa. . :-

-'

The Probate Judge had no jurisdiction either to declare the
heirs of Kailikanoa in a direct proceeding instituted for that pur-pos- e

as distinguished .from, a proceeding for the distribution of
the estate or a portion thereof , (see as to this distinction Moss-.-- j
man r. Hawaiian Government, 10 Haw. '426, 432), or to make
a distribution of the real estate. '

;
.

'

Consequently, assuming that the petitioner was the duly
; appointed administrator of Kailikanoa's estate, that there was in

his, hands personal estate of the decedent to be distributed, that
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December Tebm, 1900. .
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Appeal from Tax Appeal Court, Island of Oahu.

Submitted December. 31,n 1900. Decided Jaxuary 19, 1901.

freary c.j?, galbraitil' and perry, jj.
A: proper assessment of one lot cannot be reduced on appeal merely

. because certain other lots in the vicinity have been assessed too
low In comparison, the assessor having acted in good faith and
not having assessed other property in general at a lower rate.

Property of the full cash value of at least $35,000. but leased at $185.

a month under a ten year lease about to expire should not b&
t

assessed on the eight-yea- r rental rule, as that would be "man-
ifestly unfair or unjust." Civ. L. Sec. 320. '

OPINION OF THE COURT BY FREAR, C.J.
: .

This is an appeal from the assessment of the business lot and

, building bn the westerly corner of Fort and King streets, and
a' residence lot and building on the' southeasterly side of Miller

street, in the city of Honolulu. 7 .

The first mentioned property' was returned at $55,000. Tho

Assessor assessed it at $35,000. The Tax Appeal Court su-
stained the Assessor's valuation. Taxes were paid on a compro-

mise valuation of $37,500 the year before. The assessment in

question is that for January 1, 1900.. At that time the property
was under a ten-ye- ar lease at a rental of $1GG . 50 a month for

the first five years, and $185 tbe last five years. The lease

would expire in about one year. There, is evidence tending to

show that a new lease was desired at $300 a month, but that the

appellant declined to make a new lease until the expiration of

the old. In the early, part of the year previous a responsible
party wished to buy the property for $35,000. This party
testified that the value had increased by January 1, 1900. The

appellant replied that he would not sell for $50,000. He test-

ified that he valued the property at between $70,000 8itd

$80,000. The lot is about' thirty-thre-e feet square, according to

one witness, and about 32x37, according to another, and i9

covered by a two-stor- y building. It is perhaps as valuable a

corner as there is in the city, centrally located and at the

juncture of the two main street car routes. The lot adjoining
on Fort street, which is slightly larger than this, but is not a

corner lot, was sold in the early part of the year previous for

, $30,000., and was assessed on January 1, 1900, ati$25,000. The

street frontages of a number of other properties in the vicinity,
' and the assessments placed thereon for the same date, as well

!as for the previous' year, were put in evidence, namely, the

property adjoining on Fort street already mentioned, the Hall

(Austin) corner opposite, the Mclntyre crner diagonally oppo-

site, the Lewers & Cooke (Austin) property adjoining the Hall

property on Fort street, the Brewer property on the corner of

Fort and Hotel streets, the Mott-Smit- h property on another

, corner of the same streets, the Mclnerny, Cummings, Judd and

-- Campbell properties on the four corners of Fort and Merchant

streets, the last named property also extending down Fort and

around the corner on Queen street, the Spreckels property, com-

prising most of the block bounded by Fort, Queen, Alakea and

Merchant streets, the Nott, Cunha (Wall, Nichols Co.) and Von

Holt properties on King street, between" fort and Bethel streets.

Of these assessments some seem to be not materially out of pro-

portion to the assessment placed on the property in,question so

far. as .we can judge from the meager facts before us, while

others jappear to be too low as compared with this assessment,

some of them glaringly so.
The statute (Civ. L., Sec. 820) provides that "all real and per-

sonal property shall be assessed for its

full cash value," with a proviso that combined properties shall

be assessed as a whole, and a further proviso "that when any

real estate or house is leased or rented, the sum of eight years'

rental thereof shall be the assessment value of such real estate or

house, unless such valuation shall be . manifestly unfair or

unjust."
A valuation at eight years' rental in this case would be man-

ifestly unfair and unjust. It would amount to $17,760. Such

is apt to be the case with property leased years ,ago at a

smaller rental than can now be obtained, especially if the lease

is about to expire. Since, then, this case does not fall within the

proviso which prescribes the eight-yea- r rental method, it must

be governed by the main rule, which requires the property to

be assessed at its full cash value, and we cannot say on the ev-

idence that its full cash value is less than. $35,000, the amount

at which it was assessed.
. The question is whether the appellant's property is assessed

too high, not whether some other properties are assessed too

low. If it appeared that other properties generally were assessed

at a lower rate, it might be proper' to assess this at the same

rate. But we cannot reduce the assessment in this case merely

. because --jsome other properties have, been assessed t low,

through a failure in judgment on the part of the assessor. I1

is conceded that he acted in good faith in the present instance.

But. we may well repeat what was said in substance in Tojt

Assessment Appeals, 11 Haw. 242, that great care should be

taken to place proper valuations upon different properties
regarded in comparison with each other, as well as regarded

separately, and that discrimination between different taxpayers,

unless based on real differences in circumstances, is even more

objectionable than general excessive taxation. In this, conne-

ction we may remark , that the a.wessorsi appear not always to

understand the proper course to pursue where a sale or offer to

purchase has been made of a particular property, or where there

has been a refusal to sell at certain figures. For special reasons

one may he willing to pay more than the general market value.

For other reasons one may be unwilling to accept a certain sum,

even, though greatly in excess of the market value. In most

Cfees a sale of one property throws almost as much light on the

values of neighboring properties as upon that of property sold.

There may be no reason why the assessment of the property

sold should be raised any more than , the assessments of the

neighboring properties should be raised. And sometimes the

assessments of properties in general in '.a particular neighborhoo-

d-should be raised or lowered, where they have not been

raised or lowered, in the absence of any sale, as well as alter o

in consequence of a sale. ir' The eight-ye- ar rental proviso, on which the appellant main'j

reliea,- - wasno doubt adopted as a convenient rule for arriving

Apfeai from ' CiEcijrr Judge, Thied Ciecuit.

VSUBMITTKD JANUARY 7, 1901. DECIDED JANUARY 22,' 1901.

' Frear, C.J., and Perrv, J. " ; t
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;

; la an action for trespass o cattle, held, that there was evidence to
support the finding of fact xhat defendant was not. the owner of

. z the trespassing cattle at the time of . the trespass, ,

"'' OPINION OF THE COURT BY PERRY, J. .;

V This .is an action at law, instituted in the. District Courtof
, JTorth Kona, Hawaii, wherein the plaintiff clairiis of, the defen-

dant the. suin of one. hundred and fifty dollars as damages for
'trespass, alleged to have been committed by cattle belonging to

defendant on certain lands ofjthe plaintiff at Holualoa in said

. North Kona, from the first day of June, 1892, to the twenty-- :

fourth day of April, 1893. The District- - Magistrate rendered
"

judgment for the defendant, from which judgment plaintiff
appealed to the Circuit. Judge of the Third Circuit, at chambers.

The latter court also found for the defendant. ,, Plaintiff's
. appeal to this court is "from the judgment entered in said
action to the Supreme Court of the Republic of Hawaii, on the
ground that the judgment and the decision on which said judg-

ment is based, are contrary to the law, contrary to'the evidence,
and contrary to the weight of the evidence."

Under Chapter 109 . of the Laws of 1892,' "appeals shall be
allowed from all decisions, judgments, orders or decrees of Cir-

cuit Judges in chambers to the Supreme Court,5' -- except in cer-

tain cases, of which that at bar is not one. Act 44 of the Laws
of 1898, which permits an appeal from the decision of any
District Magistrate, in any case, civil or criminal, to the Circuit
Judge of the same circuit, at chambers, provides, however, that v

"in all such cases so appealed no other or further appeal on any
question of fact shall be allowed." It is plain, therefore, that in
the case at bar the appeal to this court can be solely on questions
of law. ' Whether or not it is necessary that the points of law

on which a ruling is desired should be set forth in such an

appeal (see CaMle v. Bowler, 8 Haw. 866), need not be now

determined, for, assuming that that is an essential, the notice of
appeal in thi3 case is not defective. The point of law is stated,
to wit, whether or not there is any evidence to support the
decision of the trial court, ,

The gist of the decision filed by the Circuit Judge is con-

tained in the words, "the defendant has convinced the court that
he was not the owner of those cattle" (i. e., the cattle which
committed the trespass complained of) "during the time alleged,

from the first day of June, 1892, to the twenty-fourt- h day of --

April, 1893.". It is with this finding that fault is found, the

contention of counsel for the appellant being that there is no

evidence to support it. .

Plaintiff's title to the land was admitted, nor was it disputed
that some cattle had trespassed on her land; but on the.question
of whether or not any of said cattle belonged to the. defendant
during the period named in the declaration, there was evidence
on both sides, evidence that was highly contradictory. .Defen-
dant gave positive testimony that during the period stated he did
not own any of the cattle that were running on the land in
question, and that during that time all of the cattle which he
did own were at Kahaluu. Although there was other evidence,

as well of the defendant himself, as of other witnesses which
might tend to throw discredit on his testimony first above

referred to, the decision cannot be set aside. The questions of

there was a sufficient petition for its distribution and a sufficient
' notice of the hearing, that the Chief Justice had jurisdiction to
'ac'fr, that an adjudication of heirship as to the personal prop-
erty was made and that such adjudication is binding as to it3
'subject matter, the '..personal property, the question remains
whether such adjudication of heirship in probate with respect to

. the personal property is binding ujxn the plaintiff in this action
oi ejectment with respect to the real property.

" ' Whether it would be binding if Kapehe, through whom the
plaintiff claims, appeared as a party in the probate proceedings
is 'a question upon which there might be some difference of
opinion (see Moss man v. Hawaiian Government; rnpra, 432),

; but that it would not be binding unless she did appear as a party
in those proceedings is settled by the decision in that case, and

Jin our opinion she did not so appear.
Let us. assume that she could appear alone and be bound as

a party, though she was a married woman. The proceedings
occurred before the passage of the Harried Women's Act. Tlje
record makes no mention of her husband, although it show's that
Hanakaulani Holt, who was a party, and who claimed imder
the same relationship as that in which Kapehe stood, was asso-
ciated with her husband in those proceedings.

The record does not show that Kapehe appeared as a party.
The clerk's minutes of December !, 1870, the first day of the
hearing show, "Petitioner is present with R G. Davis. II.
Thompson for 3Irs; Holt. W. C. Jones for John A. Simmons,"
There was no reference to Kapehe. When the accounts had

' been disposed of and the matter of heirship came up, according
to the minutes, counsel stated the claims of Simmons, Mrs. Holt
and the petitioner, but did not state any claim of Kapehe. The
minutes of January 5, 1871, to which day the matter had been
continued after some testimony had been taken, show, "Hoo-man- a

(w.) appears and says she claims through her husband."
.' There is no reference whatever in the record of any appear-

ance or claim of or on behalf of Kapehe. V
True, she appeared as a witness, having been called as such by

the petitioner, and recalled by counsel for IMrs. Holt, and testi-

fied as to matters of relationship. But she made no claim for


